
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

STATE OF OKLAHOMA, ) 
) 

Plaintiff, ) 
) 

v. ) Case No. 05-cv-329-GKF(SAJ) 
) 

TYSON FOODS, INC., et al., ) 
) 

Defendants. ) 

STATE OF OKLAHOMA'S REPLY IN FURTHER SUPPORT OF ITS MOTION FOR 
LEAVE OF COURT TO SUPPLEMENT EXPERT DATA [DKT #1557] 

Plaintiff, the State of Oklahoma, ex tel. W.A. Drew Edmondson, in his capacity as 

Attorney General of the State of Oklahoma and Oklahoma Secretary of the Environment C. Miles 

Tolbert, in his capacity as the Trustee for Natural Resources for the State of Oklahoma ("the 

State"), hereby submits this reply in further support of its "Motion for Leave of Court to 

Supplement Expert Data." [DKT #1557] 

Defendants' obfuscation of the facts of this case continues. The State has been completely 

forthcoming with respect to its disclosure of scientific data and analysis. Defendants' false 

characterization of the State's and its experts' conduct is wholly inappropriate. The only 

explanation for this can be Defendants' desire to inflame the Court and to avoid addressing 

substantively the issue of the removal of rejected data from Dr. Olsen's analysis. The State 

addresses each of Defendants' gross misrepresentations below: 

1. There has been no conspiracy by Roger Olsen and Jody Harwood period. Contrary 

to Defendants' misrepresentation, the email attached to the Defendants' brief does not even relate 

to Dr. Olsen's Principal Component Analysis ("PCA"). Rather, it is an email related to Dr. 

Harwood's effort to see if a bio-marker for poultry waste could be isolated through Polymerase 
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Chain Reaction ("PCR") analysis. The communication relates to the ongoing process of 

developing a biomarker by the State's experts, which is protected by Rule 26 rather than the 

underlying analytical data which the Court had ordered produced (and which the State has timely 

produced). Once it was determined that there was such a biomarker, the State tested 

environmental samples collected for that marker and then produced in a timely manner the 

analytical data. Going beyond the Court's Order, the State also produced a detailed description of 

how the State's experts determined that there is a reliable and scientifically valid biomarker for 

poultry waste. All of the initial results as well as a description of the process were produced well 

in advance of the filing of the State's Motion for Preliminary Injunction. Moreover, on its face, 

this email has nothing to do with Dr. Olsen's PCA analysis and, therefore, is completely irrelevant 

to the issue before the Court--whether Dr. Olsen can remove rejected data from his PCA. 

2. The State provided the data used in Dr. Olsen's analysis as the results were verified 

through internal and external quality assurance/quality controls. Neither the State nor its experts 

have hidden any data. Defendants received both the scientifically valid and the rejected data in a 

timely manner, and both were identified. 

3. Defendants' characterization of the expedited schedule that the parties are working 

under is also suspect. Defendants have had three months to respond to the State's motion. They 

have had the opportunity to depose all of the State's experts--while the State has not had the same 

opportunity. Defendants' claim of prejudice as a result of the schedule cannot be credited. 

4. Defendants complain that the State has not complied with the Court's deadline of 

providing expert materials within 21 days prior to that expert's deposition. This is simply untrue. 

As fully briefed in the State's Opposition to Defendants' Motion to Amend Schedule for Hearing 
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on Plaintiff's Motion for Preliminary Injunction [DKT #1505], the State has complied with very 

few exceptions. 

5. Defendants were plainly aware of the error of including the rejected data at the time 

of the deposition, which is revealed by their examination of Dr. Olsen during his deposition. Dr. 

Olsen was examined at length regarding the rejected Food Protech Data. See Olsen Depo., 51:11- 

55:24; 57:6-59:25; 125:2-11 (Attached as Exhibit 1). Moreover, when counsel for the State 

conferred with Tyson defense counsel regarding disclosing the inclusion of the previously rejected 

data, defense counsel admitted that he "suspected" as much when he deposed Dr. Olsen. 

Defendants are not being prejudiced by Dr. Olsen's correction of a previous error unless it is 

considered prejudicial not to have a "gotcha" moment on cross-examination. Moreover, 

Defendants' experts have more than two weeks to study this data and present their criticisms when 

their experts take the stand. The prejudice would be one against the State for its expert to be 

precluded from fully explaining his analysis and the fact that his conclusions did not materially 

change after removal of the small amount of rejected data. 

6. Principal Component Analysis is not "voodoo science." PCA is a well-established 

and recognized technique repeatedly used by many environmental scientists to track a wide variety 

of waste through the environment. There are dozens of peer-reviewed articles where the authors 

used PCA to identify sources of environmental contamination. See, e.g., V. Simeonov, et al, 

"Evironmetric Modeling and Interpretation of River Water Data", Analytical and Bioanalytical 

Chemistry, v. 374, n.5, 2002, pp. 898-905 (attached as Exhibit 2); G. Mihailov, et al," 

Multivariate Statistical Assessment of the Pollution Sources Along the Stream of Kamchia River, 

Bulgaria", Water Science and Technology, Vol. 51, No. 11, 2005, pp. 37-43 (attached as Exhibit 
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3); Hartman, P., "Polychlorinated Biphenyls in Narragansett Bay Surface Sediments", 

Chemosphere, v. 57, N. 1, October 2004, pp. 9-20 (attached as Exhibit 4). 

7. Defendants have engaged in a practice of closing their eyes to the risk to human 

health and harms inflicted on the environment caused by their pollution in the Illinois River 

Watershed. In this lawsuit, they seek to avoid responsibility for that harm. In that vein, they now 

seek to exclude the correction of what is--at its core•a scrivener's error. Of the 14,700 pieces of 

data used for the PCA, 677 were rejected data. Upon discovery of this error, in order to check the 

impact of this error upon his opinions, Dr. Olsen reran the same PCA to which he testified at his 

deposition, the only difference being that the rejected data were removed from the analysis. When 

these data are removed from the database, 604 samples are used for PCA instead of the original 

621 samples. Thus, only 17 of the original 621 samples did not have enough parameters to meet 

PCA requirements. Dr. Olsen's conclusions did not change, nor did the methodology that he 

employed. He simply reran the data using a fewer number of samples. Defendants suffer no 

prejudice as a result of Dr. Olsen discovering and correcting such an error. Conversely, limiting 

the State's inability to correct this error would substantially prejudice the State. The State's 

motion to supplement Dr. Olsen's opinion should be granted. 

Respectfully Submitted, 

W.A. Drew Edmondson OBA # 2628 
ATTORNEY GENERAL 
Kelly H. Burch OBA #17067 
J. Trevor Hammons OBA #20234 
Tina Lynn Izadi OBA #17978 
Daniel P. Lennington OBA #21577 
ASSISTANT ATTORNEYS GENERAL 
State of Oklahoma 
313 N.E. 21 st St. 
Oklahoma City, OK 73105 
(405) 521-3921 
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/s/Richard T. Garren 
M. David Riggs OBA #7583 
Joseph P. Lennart OBA #5371 
Richard T. Garren OBA #3253 
Douglas A. Wilson OBA #13128 
Sharon K. Weaver OBA #19010 
Robert A. Nance OBA #6581 
D. Sharon Gentry OBA #15641 
David P. Page OBA #6852 
RIGGS, ABNEY, NEAL, TURPEN, 
ORBISON & LEWIS 

502 West Sixth Street 
Tulsa, OK 74119 
(918) 587-3161 

Louis Werner Bullock OBA #1305 
James Randall Miller OBA #6214 
MILLER, KEFFER & BULLOCK 
110 West Seventh Street Suite 707 
Tulsa OK 74119 
(918) 584-2001 

Frederick C. Baker 
(admitted pro hac vice) 
Lee M. Heath 
(admitted pro hac vice) 
Elizabeth C. Ward 
(admitted pro hac vice) 
Elizabeth Claire Xidis 
(admitted pro hac vice) 
MOTLEY RICE, LLC 
28 Bridgeside Boulevard 
Mount Pleasant, SC 29465 
(843) 216-9280 

William H. Narwold 
(admitted pro hac vice) 
Ingrid L. Moll 
(admitted pro hac vice) 
MOTLEY RICE, LLC 
20 Church Street, 17 th Floor 
Hartford, CT 06103 
(860) 882-1676 

Jonathan D. Orent 
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(admitted pro ha¢ vice) 
Michael G. Rousseau 
(admitted pro hac vice) 
Fidelma L. Fitzpatrick 
(admitted pro ha¢ vice) 
MOTLEY RICE, LLC 
321 South Main Street 
Providence, RI 02940 
(401) 457-7700 

Attomeys for the State of Oklahoma 

CERTIFICATE OF SERVICE 

I hereby certify that on this 18 th day of February, 2008, I electronically transmitted the 
above and foregoing pleading to the Clerk of the Court using the ECF System for filing and a 

transmittal of a Notice of Electronic Filing to the following ECF registrants: 

W. A. Drew Edmondson, Attorney General 
Kelly H. Burch, Assistant Attorney General 
J. Trevor Hammons, Assistant Attorney General 
Tina Lynn Izadi, Assistant Attorney General 
Daniel P. Lennington, Assistant Attorney General 
David P. Page 
M. David Riggs 
Joseph P. Lennart 
Richard T. Garren 
Douglas A. Wilson 
Sharon K. Weaver 
Robert A. Nance 
D. Sharon Gentry 

fc_docket@oag.state.ok.us 
kelly_burch@oag, state, ok.us 
trevor_hammons@o ag. state, ok.us 
tina_iz adi @o ag. state, ok. us 
daniel.lennington@oag.ok.gov 
dpage@riggsabney.com 
driggs@riggsabney.com 
j lennart@riggsabney, corn 
rgarren@riggsabney.com 
doug_wilson@riggsabney, com 
sweaver@riggsabney.com 
rnance@riggsabney.com 
sgentry@riggsabney, com 

RIGGS, ABNEY, NEAL, TURPEN, ORBISON & LEWIS 

Louis Werner Bullock 
James Randall Miller 
MILLER, KEFFER & BULLOCK 

lbullock@bullock-blakemore.com 
rmiller@mkblaw.net 

Frederick C. Baker 
Lee M. Heath 
Elizabeth C. Ward 
Elizabeth Claire Xidis 
William H. Narwold 
Ingrid L. Moll 
Jonathan D. Orent 
Michael G. Rousseau 

fbaker@motleyrice.com 
lheath@motleyrice.com 
lward@motleyrice, corn 

cxidis@motleyrice.com 
bnarwold@motleyrice, com 
imoll@motleyrice.com 
jorent@motleyrice.com 
mrousseau@motleyrice, corn 
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Fidelma L. Fitzpatrick 
MOTLEY RICE, LLC 
Counsel for State of Oklahoma 

•tzpatrick@motleyrice.com 

Robert P. Redemann rredemann@pmrlaw.net 
Lawrence W. Zeringue lzeringue@pmrlaw.net 
David C. Senger dsenger@pmrlaw.net 
PERRINE, MCGIVERN, REDEMANN, REID, BARRY & TAYLOR, P.L.L.C. 

Robert E Sanders rsanders@youngwilliams.com 
Edwin Stephen Williams steve.williams@youngwilliams.com 
YOUNG WILLIAMS P.A. 
Counsel for Cal-Maine Farms• Inc and Cal-Maine Foods• Inc. 

John H. Tucker jtucker@rhodesokla.com 
Theresa Noble Hill thill@rhodesokla.com 
Colin Hampton Tucker ctucker@rhodesokla.com 
Leslie Jane Southerland ljsoutherland@rhodesokla.com 
RHODES, HIERONYMUS, JONES, TUCKER & GABLE 

Terry Wayen West 
THE WEST LAW FIRM 

terry@thewestlawfirm, com 

Delmar R. Ehrich 
Bruce Jones 
Dara D. Mann 
Krisann C. Kleibacker Lee 
Todd P. Walker 
FAEGRE & BENSON, LLP 

dehrich@faegre.com 
bjones@faegre.com 
dmann@faegre.com 
kklee@faegre.com 
twalker@faegre.com 

Counsel for Cargill• Inc. & Cargill Turkey Production• LLC 

James Martin Graves 
Gary V Weeks 
Paul E. Thompson, Jr 
Woody Bassett 
Jennifer E. Lloyd 
BASSETT LAW FIRM 

j graves@bassettlawfirm.com 
gweeks@bassettlawfirm.com 
pthompson@bassettlawfirm.com 
wbassett@bassettlawfirm.com 
jlloyd@bassettlawfirm.com 

George W. Owens gwo@owenslawfirmpc.com 
Randall E. Rose rer@owenslawfirmpc.com 
OWENS LAW FIRM, P.C. 
Counsel for George's Inc. & George's Farms• Inc. 
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A. Scott McDaniel smcdaniel@rnhla-law.com 
Nicole Longwell nlongwell@mhla-law.com 
Philip Hixon phixon@mhla-law.com 
Craig A. Merkes cmerkes@mhla-law.com 
MCDANIEL, HIXON, LONGWELL & ACORD, PLLC 

Sherry P. Bartley sbartley@mwsgw.com 
MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC 
Counsel for Peterson Farms• Inc. 

John Elrod 
Vicki Bronson 
P. Joshua Wisley 
Bruce W. Freeman 
D. Richard Funk 
CONNER & WINTERS, LLP 
Counsel for Simmons Foods• Inc. 

jelrod@cwlaw.com 
vbronson@cwlaw, com 
jwisley@cwlaw.com 
bfreeman@cwlaw.com 
rfunk@cwlaw.com 

Stephen L. Jantzen 
Paula M. Buchwald 
Patrick M. Ryan 
RYAN, WHALEY, COLDIRON & SHANDY, P.C. 

sj antzen@ryanwhaley.com 
pbuchwald@ryanwhaley, com 
pryan@ryanwhaley, com 

Mark D. Hopson 
Jay Thomas Jorgensen 
Timothy K. Webster 
Thomas C. Green 
SIDLEY, AUSTIN, BROWN & WOOD LLP 

mhopson@sidley.com 
jjorgensen@sidley.com 
twebster@sidley.com 
tcgreen@sidley.com 

Robert W. George robert.george@kutakrock.com 
Michael R. Bond michael.bond@kutakrock.com 
Erin W. Thompson erin.thompson@kutakrock.com 
KUTAK ROCK, LLP 
Counsel for Tyson Foods• Inc. Tyson Poultry• Inc. Tyson Chicken• Inc. & Cobb-Vantress• Inc. 

R. Thomas Lay 
KERR, IRVINE, RHODES & ABLES 

Jennifer Stockton Griffin 
David Gregory Brown 
LATHROP & GAGE LC 
Counsel for Willow Brook Foods• Inc. 

rtl@kiralaw.com 

j griffin@lathropgage.com 
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Robin S Conrad rconrad@uschamber.com 
NATIONAL CHAMBER LITIGATION CENTER 

Gary S Chilton gchilton@hcdattomeys.com 
HOLLADAY, CHILTON AND DEGIUSTI, PLLC 
Counsel for US Chamber of Commerce and American Tort Reform Association 

D. Kenyon Williams, Jr. kwilliams@hallesti11.com 
Michael D. Graves mgraves@hallestill.com 
HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON 
Counsel for Poultry Growers/Interested Parties/Poultry Partners• Inc. 

Richard Ford 
LeAnne Burnett 
Crowe & Dunlevy 
Counsel for Oklahoma Farm Bureau• Inc. 

richard, ford@crowedunlevy, corn 

leanne.bumett@crowedunlevy.com 

Kendra Akin Jones, Assistant Attomey General Kendra.Jones@arkansasag.gov 
Charles L. Moulton, Sr Assistant Attomey General Charles.Moulton@arkansasag.gov 
Counsel for State of Arkansas and Arkansas National Resources Commission 

Mark Richard Mullins 
MCAFEE & TAFT 

richard.mullins@mcafeetafl.com 

M. Richard Bradbury jim@bradburycounsel.com 
JAMES D. BRADBURY, PLLC 
Counsel for Texas Farm Bureau; Texas Cattle Feeders Association; Texas Pork Producers 
Association and Texas Association of Dairymen 

Also on this 18 t• day of February, 2008 I mailed a copy of the above and foregoing 
pleading to: 

David Gregory Brown 
Lathrop & Gage LC 
314 E HIGH ST 
JEFFERSON CITY, MO 65101 

Thomas C Green 
Sidley Austin Brown & Wood LLP 
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1501KSTNW 
WASHINGTON, DC 20005 

Cary Silverman 
Victor E Schwartz 
Shook Hardy & Bacon LLP (Washington DC) 
600 14TH ST NW STE 800 
WASHINGTON, DC 20005-2004 

C Miles Tolbert 
Secretary of the Environment 
State of Oklahoma 
3800 NORTH CLASSEN 
OKLAHOMA CITY, OK 73118 

Gary V. Weeks 
Bassett Law Firm 
P. O. Box 3618 
Fayetteville, AR 72702 

Dustin McDaniel 
Justin Allen 
Office of the Attorney General (Little Rock) 
323 Center St, Ste 200 
Little Rock, AR 72201-2610 

/s/Richard T. Garren 
Richard T. Garren 
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